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CURRENT TOPICS 


The Lay Bench 


Into the lists where the rival supporters of lay and 
stipendiary justices contend came, on 25th August, with a 
letter to The Times, Dr. C. K. ALLEN, well-known author of 
“Law and Orders ”’ and himself one of the “‘ great unpaid.” 
He expressed himself as full of admiration for his brethren, 
but argued that “ For more than a century past, and especially 
of recent years, indiscriminate legislation has piled on the 
backs of magisterial courts a heap of legal burdens which they 
were never intended, and which they are ill-adapted, to bear 

The time has come for a review and an overhaul of the 
whole system in jurisdiction, consolidation, and procedure.” 
He suggestea that if any burdens were to be removed many 
magistrates would be thankful to be relieved of their matri- 
monial jurisdiction. Under the present system, he wrote, 
“it is impracticable for the many delicate and complex 
problems which arise to receive the time, the care, and the 
patient investigation which they demand.” He thought 
it worthy of consideration whether specialist courts of domestic 
relations should not deal with matrimonial disputes and allied 
questions and also a good deal of the work now assigned to 
juvenile courts. Many practitioners will agree, especially as 
the trend of legislation seems to be in that direction and no 
great revolution need be involved. 


Miss Margaret Kidd, Advocate 


WomMeEN have carved a niche for themselves in the legal 
profession in England during the relatively short time that 
they have been allowed to practise. In Scotland, too, women 
solicitors and advocates are not unknown, and we join 
our plaudits to those of the Scots Law Times for 7th August, 
1948, in recognition of the career of Miss MARGARET KIDD, 
advocate of the Scottish Bar, who was admitted to the Faculty 
in July, 1923. Since then Miss Kidd has distinguished herself 
in politics and at the Bar, where in addition to general 
practice she holds the appointments of Junior Counsel in 
Scotland for the Ministry of Works and the Post Office. 
During the war of 1939-45 she succeeded the late Professor 
Oswald Dykes as editor of the Court of Session ‘reports for 
the Scots Law Times. In other fields also she has achieved 
distinction—-as member of the Lothians and District Advisory 
Committee, Assistance Board, president from 1939 to 1944 of 
the Edinburgh Association of University Women, secretary in 
1937 of the Committee on Representation of Poor Persons in 
Scotland, referee under the Widows’ and Orphans’ and Old 
Age Contributory Pensions Acts and Family Allowances Acts, 
and assistant in the class of Public Law at Edinburgh Univer- 
sity. Miss Kidd is in private life Mrs. McDonald, and we 
add our wonder to that of the Scots Law Times that she should 
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have found time in so busy a career for the normally full-time 
employment of a wife and mother. 


Searches at the Companies Registration Office 

As a result of representations made by the Council of The 
Law Society to the Registrar of Companies, there has been a 
revision of the form No. 112 on which it has been the practice 
of the registry in recent years to send a brief extract from 
the latest annual return on the file, at a cost of one shilling, 
thus obviating the necessity for persons living at a distance 
from London to inspect the file personally (s. 426 of the 
Companies Act, 1948). The old form did not necessarily 
show any charges registered or any other changes made 
subsequent to the date of the last annual return, and did 
rot on the face of it state that the information given was 
only up to the date of the last annual return where this was in 
fact the case. The revised form shows, in all cases, in addition 
to the information up to the date of the last annual return, 
(1) the total amount of the charges registered since that date ; 
and (2) the total amount of the charges satisfied since that date 
as shown by the memoranda of satisfaction registered. 


Solicitor Acting for Vendor and Purchaser 

Ir seems that The Law Society have recently received 
complaints with regard to solicitors, acting for one party to a 
conveyancing transaction, writing at the outset of the matter 
to the other party a letter containing an unsolicited offer to 
act for him. In the current issue of the Law Society's Gazette 
there appears a reissue of the statement on the subject 
published in the Gazette for January, 1945. The statement is: 
“ The Council have always taken the view that such an offer 
of a solicitor’s services is contrary to r. 1 of the Solicitors’ 
Practice Rules, 1936.’’ They ‘‘ emphasise that in their view 
it is professionally improper for a solicitor to make any 
unsolicited offer of his services in this way to a person who is 
not his client, even though he prefaces it by an inquiry who 
the solicitor acting for that person is, or whether that person 
proposes to be separately represented, or any other similar 
words.” There is nothing in the statement to indicate a 
view that it is otherwise improper for a solicitor to act for both 
vendor and purchaser, but in view of the possibility of disagree- 
ment, or even of charges of fraud or undue influence being 
made, a solicitor so acting may be put in an awkward 
position, and there is high judicial authority for stating that 
the practice is undesirable (Sandford v. Sandford (1863), 


11 W.R. 336). 


The National Service Act, 1948 
Amoncst the impressive list of statutes which received the 
Royal Assent on 30th July is the National Service Act, 1948, 
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which repeals all the existing legislation relating to compulsory 
military service and introduces a new system to operate from 
Ist January, 1949. The publicity given to this Bill when it 
was before Parliament has made most people familiar with 
its general terms. The Act applies to male British subjects 
ordinarily resident in Great Britain who are between eighteen 
and twenty-six years of age, and provides for a period of 
twelve months’ whole-time service with the colours followed 
by service in a Royal Naval Special Reserve, the Territorial 
Army, the Army Reserve or the Air Force Reserve, to 
complete a total of seven years’ service in all. It has been 
generally assumed that the six years’ reserve service provided 
for by this Act creates the same obligations as service in the 
Territorial Army for the like period, but this is not the case. 
The National Service man’s obligation is limited to a total of 
sixty days’ training during his six years, whereas the Terri- 
torial volunteer assumes a much heavier responsibility. The 
Act contains reinstatement provisions to safeguard the 
employment of men called up for service and provides that 
claims for compensation arising under these provisions may 
be a preferred debt in the employers’ bankruptcy. 


Endorsements on Grants of Representation 


In order to assist purchasers’ solicitors, the Council of The 
Law Society have recommended the adoption by solicitors 
acting for personal representatives of the practice, immediately 
after the assent or conveyance, of endorsing a memorandum 
on the relative grant of representation, which memorandum 
should be signed and dated either by the personal representa- 
tives or by their solicitors (the Law Society’s Gazette, August, 
1948). Memoranda endorsed on grants of representation, the 
Council have stated, should, where they relate to the property 
under contract for sale, be abstracted by the vendors’ solicitors. 
The Council point out that s. 36 of the Administration of 
Estates Act, 1925, makes the endorsement of a memorandum 
obligatory only where the person in whose favour it is made 
requires it to be so endorsed. They state, furthermore, that 
the precedent abstracts of title set out in Sched. VI to the 
Law of Property Act, 1925, do not suggest the necessity for 
the abstracting of any such memorandum. 


Registration of Shares in Hungarian Companies 


A NOTICE from the Board of Trade reminds investors that 
under various Hungarian laws and decrees promulgated this 
year registration of equities in Hungarian concerns of all 
kinds is required. Registration applies only to equities 
ownership of which confers some degree of control over the 
operation of the concern in which the interest is held (e.g., 
ordinary shares); and it is not necessary to register non- 
controlling interests such as bonds, debentures, loans, etc. 
Investors who are still in doubt are advised to register their 
holdings. The time limit for registration was 31st August, 
1948. His Majesty’s Government have reserved the right of 
British subjects to register shares after this date where it can 
be shown that there was good reason for not registering them 
before. It is hoped that some general extension of the present 
time limit may be granted, but it is emphasised that investors 
should not rely on this. For registration purposes investors 
fall into four main groups: Group 1—owners of shares in 
banks nationalised under Hungarian Law XXX of 1947, 
who must register their shares under Decree No. 5210; 
Group 2—owners of shares in limited companies nationalised 
under Law XXV of 1948, who must register their shares 
under Decree No. 5410; Group 3—owners of shares in 
concerns not nationalised under Law XXV of 1948, who must 
register their shares under Decree No. 3970; and Group 4— 
those having capital invested in equity of enterprises, other 
than limited companies, nationalised under Law XXV 
of 1948, who must register their holdings under Decree 
No. 5410. Investors in Group 2 were originally required to 
register their holdings under Decree No. 3970. They must 
now re-register these holdings, if they have not already done 
so, under Decree No. 5410, which supersedes Decree No. 3970. 
Registration must be carried out with the Hungarian Legation, 
35 Eaton Place, London. 
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The Press and the Court 


One cannot help feeling some sympathy for the reporters 
who walked out of the Stockport Borough Magistrates’ Court 
on 27th August as a protest against a refusal by the police 
to provide them with an information sheet giving details of 
the cases to be heard. The local branch of the National 
Union of Journalists took up the matter and wrote to the 
bench that if the sheet were not provided accurate reports 
of cases could not be made. It appeared that on 24th August 
a ban had been placed by the chief constable, on the public 
and reporters entering or leaving court during the hearing of a 
case, on the ground that “ court etiquette ”’ must be preserved. 
We presume that the chief constable meant “ court decorum,” 
and indeed there could be no decorum if the court doors were 
constantly opening and shutting. Advocates with any 
substantial court experience will agree that the risk of this is 
practically non-existent, and in the High Court, for example, 
it is unknown, although more reporters, messengers, clerks, 
witnesses and even members of the public pass through its 
doors in half an hour than through the doors of the average 
magistrates’ court inaday. Interference with the administra- 
tion of justice—and this is what interference with the publi- 
city of its administration amounts to—is a grave matter, and 
the sooner the police and other persons concerned in the 
management of the courts realise this to the full the better 
it will be for all concerned. 


Reference Numbers in Correspondence 

Wit few exceptions solicitors are nowadays punctilious 
about quoting reference numbers in correspondence. They 
thus, by helping others, help themselves. Now that more 
and more of their correspondence is with Government depart- 
ments it helps them when Government departments co-operate 
with regard to reference numbers. That such co-operation is 
not perfect is shown by a letter from Messrs. Titmuss, 
Sainer & Webb, London solicitors, to The Times of 27th 
August. They received a printed card from the Board of 
Trade containing a provision for quoting the recipients’ 
reference number left blank, stating that the date was “ as 
postmark,” which was illegible, and further containing a 
request to the recipients to quote a long and complicated 
reference number of the writer in all future correspondence. 
The labour caused by this sort of slackness, when compared 
with the labour saved by the smallest amount of effort by 
Government departments in inserting the reference number of 
the persons with whom they communicate, is, as Messrs. 
Titmuss, Sainer and Webb say in their letter, too obvious to 
need further comment. 


To Plan the Planners 
Mr. Desmonp Heap, Comptroller and City Solicitor to the 
Corporation of London, recently addressed the Town and 
Country Planning Summer School at Cambridge on the legal 
and administrative aspects of the Town and Country Planning 
Act, 1947. In this address he made a strong plea for tact, 
patience and understanding on the part of the authorities 
administering the Act in order that the benefits of such far- 
reaching and courageous legislation should not be lost. Few 
will dispute Mr. Heap’s view that the success of the Act depends 
on the joint efforts of planning authorities and enthusiastic 
developers and that any undue discouragement of the latter 
will result in planning becoming an end in itself instead of a 
means to an end. In those unfortunate circumstances there 

would be nothing to plan but the planners. 


The Lambeth Conference 
THOSE who have followed the discussions of the Lambeth 
Conference on the subject of the admission to Holy Communion 
of divorced persons who subsequently re-marry will be 
interested in the views of Dr. HAROLD POTTER, who argues 
that there is no legal authority for the exclusion of such 
persons. According to Thompson v. Dibdin [1912] A.C. 533, 


the only ground of exclusion of persons otherwise qualified 
is notorious evil living—a term which can hardly be applied to 
a matrimonial relationship recognised by the State. 
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PRACTICE POINTS OF THE YEAR—I 


Wit the Long Vacation upon him, and the general run of 
pleadings in abeyance—though not, for instance, statements of 
claim specially indorsed on writs—it behoves the practitioner 
in litigation to take stock, amid more congenial relaxations, 
of some of the cases involving points of practice which have 
been before the courts in the past legal year. There have 
been useful decisions on the jurisdiction to strike out pleadings 
(Greenhalgh v. Mallard {1947] 2 All E.R. 255; Wright v. 
Bennett (1948), 92 Sox. J. 95 ; Charles Oxford, Ltd. v. Gonshaw, 
Ltd. (1948), 92 Sox. J. 498) ; on amendment of writ (Mann v. 
Phillips (1948), 92 So. J. 84) and statement of claim (Kaprow, 
Ltd. v. MacLelland, Ltd. (1948), 92 Sot. J. 96—an interesting 
case of relief against the consequences of a mistake by a legal 
adviser) ; on service out of the jurisdiction (The Brabo 
1948} P. 33, and see 92 Sor. J. 132); and on the right to 
particulars of a traverse involving a double negative (Duke's 
Court, Ltd. v. Associated British Engineering, Ltd. (1948), 92 
SoL. J. 377). Some other cases furnish the occasion for more 
detailed comment. If procedure is no longer an inexorable 
taskmaster, as it was to the attorney-at-law, it is at least an 
indispensable servant whose disposition it will repay the 
modern practitioner to study. 


The variety of orders which may be made by a master 
onan application under Ord. XIV may be quickly appreciated 
by means of a glance at the eleven different forms of such order 
prescribed in Appendix K to the Rules. Two cases illustrate 
orders which are commonly made in favour of a defendant. 
In Contract Discount Corporation, Ltd. v. Furlong and Others 
(1948), 92 SoL. J. 140, two of the defendants had been given, 
on appeal to the judge, conditional leave to defend the whole 
action. The claim was based on a guarantee, and was for 
a sum exceeding £19,000 alleged to be due for goods sold on 
behalf of the plaintiffs by the principal debtors, who had 
undertaken to collect the price of the goods. In opposition 
to the summons for judgment, the two defendants whose 
appeal was before the court had filed an affidavit admitting 
indebtedness which, they said, would to the best of their 
knowledge, information and belief, be found upon investi- 
gation to amount to “ £10,000 or thereabouts.” The point of 
the report lies in the condition imposed by the learned judge, 
namely, that the defendants should bring into court £10,000. 
But this was to give no effect to the words “ or thereabouts ”’. 
Lord Greene, M.R., observed that the amount owing to 
the plaintiffs could really only be ascertained on the taking 
of an account between them and the principal debtors. Both 
Lord Greene, M.R., and Asquith, L.J., examined a number of 
instructive hypotheses of which two may be thus summarised : 
(1) if there had been no admission at all by the defendants 
an account would have had to be directed as to the whole 
sum; (2) if there had been an unqualified admission as to 
exactly £10,000, the order below would have been perfectly 
proper. Lord Greene said: “‘ I do not accept the proposition 
that in a case involving an account it would be improper to 
give summary judgment under Ord. XIV where a definite 
sum is admitted by the defendant.”’ In these circumstances 
the account would have to be taken ab initio on both sides, 
any amount paid under the judgment obtained on the 
admission being brought into account. 


The position in the case before the court lay between 
these two termini, for the words “ £10,000 or thereabouts ”’ 
must be read as “ £10,000 with a reasonable margin.” The 
Court of Appeal fixed the margin at £2,000, and varied the 
condition in the judge’s order by substituting the figure of 
£8,000 for £10,000. 


The type of order under Ord. XIV appealed against in 
Morgan v. Martin Johnson (1948), 92 Sot. J. 391, was one 
which is frequently made in cases where there is no dispute as 
to the validity of the claim but the defendant desires to 
plead a set-off and counter-claim which requires investigation. 
The claim was for vehicle storage charges, and in answer 
the defendant alleged that the plaintiffs, in breach of contract 
or in breach of their duty as bailees, had either delivered up 


one of the stored vehicles to an unauthorised person or had 
“kept so inefficient a watch ”’ on it that it was stolen. The 
course adopted by the master and by Lynskey, J., on appeal, 
was that of giving the plaintiffs judgment on the claim, but 
staying execution thereon pending the trial of the defendant’s 
counter-claim. Tucker, L.J., remarked that ordinarily speak- 
ing such an order would adequately protect the defendant in 
a case of this kind. Nevertheless, if it was a wrong order 
a litigant was entitled to take the point in order not to have 
a judgment recorded against him. The Lord Justice addressed 
himself to the question whether a court of equity would 
have granted relief by way of equitable set-off if both claim 
and counter-claim had been pending in that court. After 
examining the authorities, his lordship reached the con- 
clusion that the Court of Chancery would have allowed such 
a set-off, and that therefore the defendants were, strictly 
speaking, entitled in the present action to unconditional 
leave to defend. The orders below were varied accordingly. 


Concerned with another kind of judgment without trial 
were the two cases of Abbey Panel & Sheet Metal Co. v. 
Barson Products {1948] 1 K.B. 493, and Rogers v. Wood 
(1948), 92 Sor. J. 72. In the former, the writ was indorsed 
with a claim for damages for breach of contract and for the 
price of goods sold. By the statement of claim the plaintiffs 
claimed a sum in respect of the goods which was not the 
contract price, but a larger sum alleged to be the value of 
the goods either delivered or appropriated to the contract, 
and also damages for refusal to accept further deliveries of 
the goods. No appearance was entered on behalf of the 
defendants, and accordingly both Ord. XIII (default of 
appearance) and Ord. XXVII (default of pleading) appeared 
to be in point. By r. 7 of Ord. XIII and r. 6 of Ord. XXVII, 
a plaintiff whose claim is for pecuniary damages and also 
for a liquidated demand may, on the defendant’s default, 
enter final judgment for the liquidated demand and inter- 
locutory judgment (to be followed by an inquiry as to amount) 
for the damages. The plaintiffs in the Abbey Panel case 
procured simply a default judgment for the “ value of the goods 
or damages or both, as the case may be, to be assessed,” 
whereupon the defendants sought to set it aside, contending 
that it was irregular in form having regard to the terms of 
the writ and statement of claim. They argued that the 
judgment ought to have been a final one for a liquidated 
sum in respect of the unpaid price of the goods and inter- 
locutory for damages only for the remaining breaches of con- 
tract alleged. These contentions did not prevail. In neither 
the writ nor the statement of claim did any sum appear, 
Somervell, L.J., thought, for which final judgment could 
properly have been signed. Evershed, L.J., said that if 
the plaintiffs’ pleadings were taken as proved, they were 
entitled to ask for damages, and though they might have 
sued for a liquidated sum, namely, the contract price for the 
goods, they were equally entitled to put the case as they did. 
The judgment was therefore not irregular. 


But although a plaintiff may (except in certain cases, 
as to which see Mann v. Phillips, supra) take advantage of 
a defendant’s default in pleading in the manner indicated in 
the case just discussed, a different procedure must be followed 
by a defendant to whose counter-claim no reply is delivered. 
He cannot sign judgment as of course, but must move the 
court for judgment under Ord. XXVII, r.11 (Jones v. Macaulay 
[1891] 1 Q.B. 221). This, as Lopes, L.J., explained in Jones’ 
case, is because the action itself is still pending and it is, 
therefore, intended that the court should retain control over 
the matter. The court is to make such order as may be just. 
Rogers v. Wood, supra, is reported on such a motion. The 
plaintiffs claimed, inter alia, a declaration that the defen- 
dants had wrongly refused to carry out a contract for the sale 
of a house; the defendants counter-claimed principally for 
a declaration that the contract had become void by reason 
of the plaintiffs’ failure to comply with a notice to complete. 
Each side also made a claim with regard to a deposit which the 
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plaintiffs had paid to the defendants. The plaintiffs made 
default in delivery of a reply to the counter-claim. Hence 
the defendants’ motion for judgment. The learned judge 
observed that if judgment were to be given on the counter- 
claim it would be impossible for the plaintiffs to pursue the 
action because the subject-matter of the action and the 
counter-claim was indivisible. Applying the observations of 
Lopes, L.J., referred to above, his lordship held that it would 
be unjust to make an order for judgment on the counter- 
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claim while the action was pending, and refused the motion. 
The defendants’ proper course, he indicated, would have been 
to apply to dismiss the action for want of prosecution, in 
which event, apart from special circumstances, an order 
would probably have been made dismissing the action unless 
the plaintiffs within a specified period delivered a reply. 
The field would then have been clear for the motion for 
judgment on the counter-claim. 
j. F. j. 


THE CRIMINAL JUSTICE ACT, 1948 


TuE thirteenth day of the month is, by popular superstition, 
an unlucky day. The 13th September, 1948, will, however, 
be a day of good, rather than ill, fortune for a number of 
offenders and, while it may be neither lucky nor unlucky 
for the practising lawyer, it is emphatically a day to be noted. 
From that day onwards the incorrigible rogue, the violent 
robber, the would-be throttler, the procurer and the pimp 
may at any rate derive satisfaction from the knowledge that 
they cannot be sentenced to a whipping. The murderer 
under eighteen will know that he is legally immune from 
the death sentence, however long his trial may be delayed. 
The fortune-teller may rejoice that thenceforth he can be 
arrested only by a constable. The solicitor appearing before 
the local bench will have the right to choose when he will be 
heard and, perhaps, an opportunity of being heard twice 
over. In short, as was indicated a week or so ago (ante, 
p. 459), the 13th September, 1948, is the day on which some 
twenty of the eighty-three sections of the Criminal Justice 
Act, 1948, come into operation (S.I. 1948 No. 1840: the 
Criminal Justice Act, 1948 (Date of Commencement) Order, 
1948). After an irritating delay the Act has been printed 
and the operative provisions may now be considered. 


Punishments 

Section 2 provides with commendable brevity that no 
person shall be sentenced by a court to whipping, and so far 
as any enactment confers power to pass such a sentence it 
shall cease to have effect. The consequential repeals appear 
in Sched. X to the Act, and in App. B to the Statutory 
Instrument. (Corporal punishment in prisons is, of course, 
not affected by this section, but s. 54 of the Act, when it 
eventually comes into force, will amend the law on this 
point.) 

Section 16 substitutes a new subsection for s. 53 (1) of the 
Children and Young Persons Act, 1933, and the result is 
that sentence of death will not be pronounced on a person 
who, at the time when the offence was committed, was under 
eighteen. This is a most desirable clarification of the law and 
disposes of the view that an offender who had attained 
eighteen before the passing of sentence was subject to the 
death penalty although under eighteen when he committed 
his crime (compare R. v. Fitt [1919] 2 Ir. R. 35). 


Trial of Peers 

With the coming into force of s. 30 the privilege of peerage 
in relation to criminal proceedings becomes a matter of 
historical interest only. Peer and commoner will alike be 
tried for treason and felony in the ordinary criminal courts, 
and the House of Lords and the Court of the Lord High 
Steward lose their original jurisdiction over peers indicted 
for treason, felony or misprision of either. The process of 
impeachment of peer or commoner by the House of Commons, 
followed by trial at the Bar of the House of Lords, is not 
affected by this section, but has been of academic interest 
only for many years, the last impeachment being that of 
Lord Melville in 1805. 


Crimes by Crown Servants Abroad 

Section 31 is interesting. It completes the abolition of the 
grand jury by repealing s. 1 (4) of the Administration of 
Justice Act, 1933, which continued the procedure by way of 
indictment preferred before a grand jury of the County of 
London and County of Middlesex in the case of indictments 


under, inter alia, the Treason Abroad Act, 1543, the Statute 
of William III for punishment of Governors of Plantations, and 
the Official Secrets Act, 1911. Section 31 now confers general 
jurisdiction in respect of ‘‘ any British subject employed under 
His Majesty’s Government in the United Kingdom in the 
service of the Crown who commits, in a foreign country, when 
acting or purporting to act in the course of his employment, 
any offence which, if committed in England, would be 
punishable on indictment,”’ and applies the general rules of 
venue. 


Summary Procedure 


The practising solicitor will naturally be keenly interested 
in the changes in matters affecting summary jurisdiction, 
and the procedure before courts of summary jurisdiction and 
examining justices, and these are set out fully below. 

Under s. 32, where two or more informations are laid under 
the Summary Jurisdiction Acts against the same person or 
persons, a single summons may be issued under these Acts 
against that person or each of those persons in respect of 
all the informations. But the matter of each information 
must be separately stated in the summons. 

Such single summons shall be treated for the purpose of 
the Summary Jurisdiction Acts as if it were a separate summons 
in respect of each information. 

The section applies also to complaints. 

Section 33 provides that, where any person is entitled to 
copies of depositions taken under the Indictable Offences 
Act, 1848, he shall be entitled also to copies of the written 
information (if any) required by s. 20 of that Act to be 
transmitted with the depositions. 

Under the existing procedure in courts of summary 
jurisdiction the defendant’s representative must address the 
court after the defendant has given his evidence where the 
defendant is the only witness for the defence, and before the 
evidence when other witnesses are called, though in the latter 
case the court’s permission to postpone the address can 
be obtained. There has never been anything particularly 
logical or satisfactory about this procedure, and advocates 
will welcome s. 42 (2) of the new Act which provides that, 
notwithstanding anything in s. 2 of the Criminal Evidence 
Act, 1898, a person charged with an offence before a court of 
summary jurisdiction or his counsel or his solicitor shall be 
entitled to address the court either at the conclusion of the 
case for the prosecution or at the conclusion of the evidence, 
at his discretion ; and where oral evidence is given by witnesses 
for the defence in addition to the evidence of the person 
charged the court may allow him or his counsel or solicitor 
to address the court both at the conclusion of the case for 
the prosecution and at the conclusion of the evidence, but 
in that case the prosecution shall be entitled to the right of reply. 

It is expressly provided in s. 42 (3) that the above provisions 
shall not apply to proceedings before examining justices, 
but s. 79 and Sched. IX of the Act (App. A to the Statutory 
Instrument) amend s. 12 (5) of the Criminal Justice Act, 
1925, so as to produce a similar situation in the preliminary 
investigation before examining justices where the accused 
is represented by counsel or solicitor. So, on Monday 
morning the 13th September next, the solicitor may take his 
pick as of right and address the bench before or after the 
evidence, only craving their worships’ indulgence if he wishes 
to speak both before and after, and remembering that if he 
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successfully seeks leave to speak twice he gives the other side 
a right of reply. 

Again, a most desirable modification of the order of speeches 
at trial is made by s. 42 (1), which provides that, notwith- 
standing anything in s. 2 of the Criminal Procedure Act, 
1865, as amended by s. 3 of the Criminal Evidence Act, 1898, 
the prosecution shall not be entitled to the right of reply upon 
the trial of any person on indictment on the ground only that 
documents have been put in evidence for the defence. 


Costs 

Section 44, which 1s to be construed as one with the Costs 
in Criminal Cases Act, 1908, empowers the court, on the 
acquittal or discharge of the accused or on the dismissal of an 
information, to direct the payment out of local funds of 
such sums as appear to the court reasonably sufficient to com- 
pensate the accused for the expenses properly incurred by him 
in carrying on his defence. 

Important amendments to the Criminal Appeal Act, 1907, 
are also made by s. 44 (2), under which provision is made for 
the payment out of local funds of the costs of the appellant 
on a successful appeal to the Court of Criminal Appeal or to 
the House of Lords; and s. 38 (5) empowers the Court of 
Criminal Appeal, on dismissing an appeal, or application for 
leave, to order the appellant or applicant to pay costs. Other 


amendments to the Criminal Appeal Act, 1907, as_ to 
computation of the term of sentence, are contained in 
s. 38. 
Arresl 


Section 67 empowers a court of summary jurisdiction to 
issue a warrant for the arrest of a person failing to surrender 
to bail, and s. 68 restricts the power of arrest of persons 
pretending to tell fortunes “ or using any subtle craft, means 
or device, by palmistry or otherwise, to deceive and impose 
on any of His Majesty’s subjects.” 
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Miscellaneous 

Section 50 relates to the acquisition of land for prisons 
and other establishments ; s. 55 relates to the introduction of 
prohibited articles into prisons; s. 71 alters the age up to 
which a child may be detained in an approved school (the 
expiration of four months after he ceases to be of compulsory 
school age) ; s. 77 (1) provides for expenses and grants for, 
e.g., training of probation officers and research into the 
causes of delinquency to be payable out of moneys provided 
by Parliament; ss. 79 to 83 relate to amendments, inter- 
pretation, application to Scotland and Northern Ireland 
and repeals. 

It is stressed that only twenty sections of the Act (i.c., 
ss. 2, 16, 30, 31, 32, 33, 38, 42, 44, 50, 55, 67, 68, 71, 80 and 
parts of 77, 79, 81, 82 and 83) come into force on Monday, 
13th September. 

The rest of the Act will come into operation on some future 
appointed day or days, and the sixty-three remaining sections 
will in due course abolish penal servitude, hard labour and 
prison divisions, amend the law as to probation and discharge, 
fines and recognisances, young offenders, persistent offenders, 
reception orders, adjournment and remand, make further 
important changes in procedure, appeals, bail and evidence, 
and introduce many new administrative provisions relating 
to probation, institutions for offenders, management of 
prisons, and treatment of prisoners and persons of unsound 
mind. 

The hors d’ceuvres will be served this month. The main 
dishes will follow in the management's own good time. They 
may be in large or small portions, brought to table with a 
flourish or slipped in surreptitiously. The diner must be 
careful not to miss a course, and though his belly may still 
be rumbling from such gargantuan meals as the Town and 
Country Planning Act, the National Insurance Acts and the 
Companies Act, he must strive to digest this latest feast with 
his usual gentlemanly restraint. O. 


RIPE AND NEAR-RIPE LAND 


In a letter which appeared in The Times of 18th August, 
and was commented on in this journal at p. 473, ante, 
Mr. Charles Greenwood, the chairman of a county planning 
committee, and a practising solicitor, drew attention to certain 
practical problems arising from what was in his personal 
view the failure of the Town and Country Planning Act, 1947, 
to give a common-sense meaning to the term “ land ripe for 
development,” and he stated that worried owners of such 
land were to be found in every walk of life. There is no doubt 
that the treatment of land which in the commonly accepted 
sense of the term is “ ripe for development ”’ and which bears 
a high development value is a difficult matter and, though it 
has already been touched on in several articles, there seems 
every reason for examining some of its aspects further. 

In the first place it must be made clear that no development 
on the land of the ordinary owner, as distinct from special 
classes of owners such as local authorities and statutory 
undertakers referred to in Pt. VIII of the Act, must be carried 
out after the Ist July, 1948, whether or not it was contracted 
for or approved under planning before that day, unless either 

(1) it consists of the completion of buildings begun 
but not finished before the Ist July, when it may be exempt 
under s. 78 of the Act, or 

(2) a ripe land certificate has been granted for it under 

s. 80, 

The development may, of course, be of a class exempt 
under Sched. IIL to the Act or the Development Charge 
(exemptions) Regulations, 1948, or otherwise, but this article 
is not concerned with such classes. 

There is no need to discuss s. 78 further, and we 
therefore pass straight to s. 80. 


may 


Ripe land (s. SO) 
This section confers no exemption unless and until a 
certificate has been issued by the Minister in respect of the 


particular land and development. No procedure is laid down 
in the section for obtaining the certificate, but the Ministry 
have issued a form L.R.D.1 (obtainable from the head offices 
of the Ministry at 32 St. James’s Square, London, $.W.1, 
or any of their regional offices; an explanatory pamphlet 
PR3 is also to be issued and will be obtainable at the offices 
of local authorities) which should be filled up and submitted in 
duplicate. Application must be made by Ist July, 1949, 
unless the Minister Allows a late application in a particular case. 

Although the section is headed ‘‘ Land ripe for development,” 
it is in reality the development and not the land which is 
certified, that is to say, the certificate does not exempt the 
land from development charge but exempts only the develop- 
ment specified in the certificate. If the owner’s plans change 
and he wishes to carry out some different development he 
no longer benefits from the certificate, e.g., if the certificate 
relates to a bungalow and he wishes to put up a two-storey 
house or vice versa, though it may be that in calculating the 
development charge for the new development regard will be 
paid to the development value of the old. On the other hand it 
is true to say that the certificate, is real and not personal, by 
which is meant it does not matter whether the land has 
changed hands once or several times between the 7th January, 
1947, and the issue of the certificate, or changes hands after 
the issue of the certificate, the exemption still holds good 
whereas, as we shall see, the administrative benefits conferred 
on owners of “ near-ripe”’ land are personal, generally 
speaking, to the person who owned the land on 7th January, 
1947, and do not benefit subsequent purchasers. 

rhe only development for which a certificate can be granted 
is that consisting of the erection, extension or alteration of 
buildings. Ripe land is usually thought of in connection 
with the erection of new buildings, and it is important, there- 
fore, to note that the section gives exemption to alterations 
and extensions of existing buildings also, On the other 
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hand, other development such as change of user is not within 
the section. 

The conditions to be fulfilled to obtain a certificate are 

(1) either 

(a) an interim development permission granted after 
21st July, 1943, and, where required, a ribbon develop- 
ment consent; or 

(6) a planning permission under the 1947 Act ; 

(2) the development value of the land on Ist July to 
be wholly or mainly attributable to the particular 
development ; 

(3) either— 

(a) a building contract 

(i) was made in relation to the particular develop- 
ment within the ten-year period 7th January, 
1937, to 7th January, 1947; and 

(ii) remained in force on Ist July, 1948 ; or 

(4) a byelaw submission or building application was 
made within this ten-year period. 

It has already been pointed out in previous articles 
(91 Sot. J. 316 and 92 So. J. 47) that the byelaw submission 
or building application need not have been approved and that 
the submission of a layout without building plans is insuffi- 
cient. Some writers have suggested that for the purposes of 
the section a building contract might include not only a 
contract with a builder but also a building lease. While this 
may be argued, it should be pointed out that during the 
passage of the Bill through both Houses attempts were made 
to widen the definition of ‘‘ building contract ”’ in the section 
to include expressly a building lease, and these were resisted by 
the Government. It seems unlikely, therefore, that the 
Minister will be satisfied with such a lease for the purpose of 
granting a certificate. 

Even if the conditions are satisfied the Minister may post- 
pone and ultimately refuse a certificate if proceedings for the 
revocation of the planning permission are contemplated and 
completed, but once the certificate is issued ‘it cannot be 
revoked, though it can be granted for a limited period only, 
and, if the land is subsequently acquired compulsorily or the 
planning permission is subsequently revoked, compensation 
in respect of the development value will be payable (sce 
91 SoL. J. 632). 

The form L.R.D.1, when compared with the Central Land 
Board’s forms of claim, is very simple, and should occasion 
little difficulty. Section 80 does not specify who may apply 
and the form asks for details of the applicant’s interest and 
of any other interests known to the applicant. Whereas a 
claim to the Central Land Board may only be made in respect 
of a fee simple or leasehold interest (not including a mortgage) 
and separate claims may be made for each such interest in 
the same land, a certificate under s. 80 might, it seems, be 
granted on the application of any person interested in the 
land even if only a mortgagee not in possession, and would 
bind all interests in the land. 

The fences to be cleared to secure a ripe land certificate are 
so difficult (Mr. Greenwood estimated that only 10 per cent. 
of land which would popularly be called “ ripe’ would fall 
within the section) that most owners of land popularly con- 
sidered “‘ ripe ”’ will have to fall back on the arrangements for 
giving priority out of the £300m. fund to owners of “ near- 
ripe’ land. 


Near-ripe land 
The public announcements so far made by the Central 
Land Board relate to two categories of land which are to 
receive preference out of the £300m. fund, namely : 
(1) Builders’ near-ripe land (C.L.B. Painphlet $.1. A. 
(N.R.)), and 
(2) Single building plots owned by individuals. 
[he Minister in his original introduction of preferential 
treatment for near-ripe land included both categories under 
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the title “‘ near-ripe.”” The Board, however, reserve the use 
of this term for the builders’ land. 


As this treatment is a matter of administration the con- 
ditions are open to variation and are, therefore, not so clearly 
defined as in the case of the statutory ripe land. However, 
they appear to be as follows : 


(1) Builders’ near-ripe land 
(a) Claimants must be registered builders. 
(>) They must have held the freehold or leasehold interest 

in respect of which they are claiming on 7th January, 1947, 

or have then held a binding contract for its purchase. 

(c) They must have continued to hold that interest up to 

Ist July, 1948, unless acquired earlier by a public authority 

at existing use value. 

(d) They must have held the land for building develop- 
ment. 

The foregoing may be called the essential conditions, except 
that the Board are willing to consider cases where the land was 
held by an associated company, or by a director or partner 
of a building firm for the benefit of the applicants, or where 
land held by a registered builder on 7th January, 1947, has 
passed to another registered builder before Ist July, 1948, 
otherwise than by purchase. The fact that land complies 
with these conditions does not, however, necessarily mean that 
it will receive near-ripe treatment, for it is only a certain 
ration which will receive this treatment. 

(2) Single building plots owned by private individuals 

(a) The plot must have been owned by the applicant 

before 7th January, 1947. 

(6) The applicant must start building a house on the 

plot before the 7th January, 1952. 

(c) The house must be for his own occupation. 


It is desired to emphasise again here the point made before 
that the preferential treatment is essentially a personal matter 
and not a real one. This applies particularly to the single 
building plots and is an important consideration. Mr. 
Greenwood in the letter referred to at the beginning of 
this article stated that the Act was not effecting its professed 
object of securing that land should be freely transferred at its 
existing use value, but that recent transfers of which he had 
knowledge all involved the purchaser paying a fai 
pre-Act price and taking an assignment of the vendor's right 
to receive compensation under the Act. If, however, in such 
a case the vendor would be entitled to preferential treatment 
on building a house for himself, the purchaser will not benefit 
similarly because the treatment is personal to the vendor, not 
will the purchaser receive the benefit of preferential treatment 
on the assigned claim, for the vendor himself, having sold the 
land, will not be entitled to preference. A person who put 
chased a single building plot, or indeed any other land, between 
7th January, 1947, and Ist July, 1948, or an assignee of his 
claim, may be in an even worse position, for he may be a 
“deferred ” claimant (see 91 Sor. J. 579). These considera 
tions are very material when advising a client whether to 
buy at a pre-Act price and take an assignment of the 
claim. 

Reverting now to builders’ near-ripe land, it may be that 
only part of the land which satisfies the conditions mentioned 
above will be treated as near-ripe, for a builder will only be 
entitled to have an acreage so treated which is equivalent to 
the acreage developed by him in the years 1934-1938 inclusive. 
This is his ration of near-ripe land. For any land in excess 
of this he will rank as an ordinary claimant. If he was not 
building throughout this period but was building for at least 
two years (for this purpose the period is extended up to 
September, 1939) his average yearly output will be taken as a 
basis for the calculation of the equivalent acreage. If he did 
not build for at least two years or at all during this extended 
period he may still be entitled to some preference and his case 
will be referred to an advisory committee including members 
of the building industry and of the Board. 
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The builder will receive the development value of his ration 
of near-ripe land in full out of the £300m. fund, while the single 
plot owner will receive a payment equal to the development 
value of his plot for the erection of a house. If the builder or 
plot owner build before they receive their payments they will 
be able to set off the development charge against the future 
payment. Both must, however, submit a depreciation claim 
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on Central Land Board Form S.1 and the builder, in addition, 
must complete Form $.1./N.R. Similarly both, before build- 
ing, must apply for the determination of development charge 
on Form D.1, though in answering the question on this form as 
to payment they should claim their entitlement to set off the 


charge. 
R.N.D. H. 


LAND REGISTRY PRACTICE—III 


Land Registry Maps 

THERE is an index map showing the position and extent of 
land in all registered titles. This is in two parts—one for 
freeholds and one for leaseholds, and is open to public 
inspection. There are also separate maps or plans prepared 
for each title and incorporated in the register of such title by 
means of an appropriate reference in the property register. 
A fair sized field, a farm or a still larger area can be satis- 
factorily shown on the 25-inch or even the 6-inch ordnance 
map with an enlargement or two at points where the boundary 
on these scales is not clear. But in urban areas a larger 
scale such as 5 feet or 10 feet to the mile may be necessary. 
These are based on the ordnance map revised and corrected 
where necessary. 

Title plans are of two sorts. One is an extract from the 
ordnance map showing, usually by red edging, the land in the 
title. This is filed at the registry and is referred to on the 
register as the “ filed plan,”’ and a copy is issued in the land 
or charge certificate. The other sort is called the Land 
Registry General Map. This is a series of large scale maps 
based on the ordnance, to which parcel numbers are added as 
and when required for registration purposes, and the parcel 
number or numbers in each title are entered in a parcels book. 
The register will then describe the land by its parcel number 
on the appropriate section of the Land Registry General 
Map, and an extract from the General Map is included in the 
land or charge certificate. 

The Land Registry General Map saves labour and space, 
but if parts of the land in the title have to be distinguished 
to show, for instance, the site of a right of way or the parts 
subject to separate restrictive covenants, the General Map is 
usually unsuitable and a filed plan has to be used. The filed 
plan is the proprietor’s private plan. The General Map is 
seen by hundreds of people. 


What can be registered ? 

One talks about registering land, charges, proprietors of 
each, restrictive covenants and various other things. The 
verb to “register’’ in its various moods and tenses is 
somewhat overworked. At the moment I am only concerned 
to indicate the estates and interests in land of which someone 
can be registered as proprietor. 

Land in the Act is defined in s. 3 by what it “ includes,” 
and this is very much the same as “ land”’ in the Law of 
Property Act, 1925. It includes, inter alia, corporeal and 
incorporeal hereditaments, but not an undivided share, and, 
to be registered, it must be an estate capable of subsisting as 
a legal estate (s. 2). In other words, it must be a fee simple, 
or term of years absolute, in the entirety ; and if the legal 
estate happens to be vested in someone else, that need not 
prevent the equitable owner being registered as proprietor 
if he is “‘ entitled to require the legal estate to be vested in 
him,”’ and is not a person who has merely contracted to buy. 

The principal value of a legal estate is the protection it 
gives against unknown equities. Registration cuts all these 
out, and the legal estate becomes comparatively unimportant ; 
but the Act does make its bow to the majesty of the legal 
estate by saying, in s. 69, that the proprietor shall be deemed 
to have it vested in him. 

Among the more unusual types of land are freehold sets of 
chambers, such as those in the Inns of Court, and Albany, 
Piccadilly, of which there have been several registrations. 
In Albany the set of chambers and the registered title often 
include living rooms on one floor, a servant’s room on another, 


and a coal cellar on a third. If the building had been 
demolished by a bomb the title would include merely a group 
of spaces, filled with nothing but air, plus and subject to 
reciprocal rights of support, if and when rebuilt. 

The following cannot be registered :— 

(a) A leasehold term of twenty-one years or less (s. 8 (1)) ; 
but where there are successive leases, the terms can be 
added together in certain cases and treated as one (r. 47). 

(6) A lease which contains an absolute prohibition against 
dealings therewith inter vivos. Presumably there are such 
leases, but personally I have never seen one. 

(c) The benefit of an easement, right or privilege gannot 
be registered, except as appurtenant to a registered estate 
(r. 257) ; otherwise the dominant tenement might be sold 
and the registration of the easement overlooked, with the 
result that each would be vested in different owners. 
Rule 251 automatically vests in the proprietor all rights, 
privileges and appurtenances such as are deemed to be 
included in a common-law conveyance, and a specific entry 
of any particular such right can be made if it is capable of 
subsisting as a legal estate (r. 252) ; but if the title to such 
right, privilege or appurtenance is not clear, an entry can 
be made that the proprietor claims it (r. 254). This course 
occasionally satisfies an applicant and is probably better 
than nothing. 

(d) The estate of a mortgagee where there is a subsisting 
right of redemption. This, of course, means that such 
estate cannot be put in the property register. But if the 
title: to the equity of redemption is registered, the 
mortgagee can, in a proper case, be registered in the charges 
register as proprietor of the mortgage. There is a good deal 
to be said about mortgages and charges of registered land, 
which are dealt with in s. 25 e¢ seg. It may be noted 
that such mortgages need not limit a term of years 
absolute, or be by way of legal mortgage, and the form 
prescribed in the rules is a mere equitable charge ; but 
the chargee can be registered as proprietor of it. So 
presumably the’ Act considers the estate of the chargee is 
capable of subsisting as a legal estate, within the meaning 
of s. 2. 


Who can be registered ? 

The short answer to this question is: any owner of the 
estates and interests which can be registered, and the Act 
specifically mentions a tenant for life, statutory owner, 
personal representative and trustee for sale. It follows that 
any person, corporation or (within certain limits) two or more 
of them can be registered, except infants and except corpora- 
tions which, by reason of the law of mortmain, cannot hold 
land or cannot hold the particular land in question. 

Section 95 of the Act applies “ the statutory restrictions 
affecting the number of persons entitled to hold land on trust 
for sale.”’ So, unless more than four such trustees were 
appointed before 1926 and are still trustees, more than four 
cannot be registered ; and s. 160 of the Judicature Act, 1925, 
limits the number of legal personal representatives to four. 

Charity trustees are apt to be numerous, and if the land is 
vested in them and cannot be sold without the consent of the 
Charity Commissioners or Ministry of Education, r. 60 directs 
that they shall be entered in the register as ‘‘ the managing 
trustees for the time being ”’ of the charity. Also, if land is 
vested in a body of trustees in whom for the time being land 
vests—such as trustees of an unincorporated building society 
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or friendly society—-they are usually described on the register 
as ‘‘ The Trustees of the ——— Society.” 

Such entries save everybody a lot of trouble. They save 
the registry from having to draft and type numerous names 
and addresses, and a dozen or more charity trustees are by no 
means unusual. They also save the solicitor to the trustees 
from proving deaths and lodging transfers when new trustees 
are appointed. If and when the trustees sell or deal with 
the land, evidence will be required that the individuals who 
execute the transfer are the trustees or (if a majority can act) 
are such a majority. An entry of this kind means that a 
single address for all the trustees must be supplied so that 
notices and correspondence can be sent to them. This, 
however, is not always realised. 

Corporations, other than the usual limited company, often 
cause some trouble, as their powers to hold land are usually 
limited, and the registrar has to ascertain that the limit has 
not been exceeded. Rules 121, 123 and 259 authorise him 
to call for the necessary evidence on this point, but it means 
that someone has got to value or measure all the land which 
the corporation holds, and correspondence is the rule rather 
than the exception. The fees which the registry can 
charge on the smaller transactions cannot pay for much 
correspondence. 


A Conveyancer’s Diary 
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The law of mortmain sometimes creates difficulties for 
foreign governments, which cannot, as such, hold land in 
England. The title to the Embassy or any other land which 
it acquires here has to be put in the name of an agent. That 
gives the agent wide power to deal with the land and to slip 
abroad where he cannot be made accountable for any breach 
of trust. Or the agent may change his political complexion 
and adhere to the other party. Where politics are concerned, 
men will do what they would never dream of doing for their 
own benefit. 

It is not very often that a conveyancer takes a hand in 
affairs of state ; but in countries with unstable governments 
these risks have to be taken into account, and the conveyancer 
is called in for advice. The use of three or four nominees and 
an entry prohibiting dealings without certain consents pro- 
vides a considerable check as long as everyone pulls together, 
and if they pull opposite ways a stalemate results, which at 
least preserves the status quo. If there should be a revolution 
in Ruritania, rival claims to land here would presumably be 
decided in favour of the government which our Foreign 
Office recognises, and an order for rectification of the register 
to give effect to this could be made. 
W. LLA. 


THE TOWN AND COUNTRY PLANNING ACT, 1947, 
AND THE SALE OF LAND-—II 


HAVING dealt with certain general matters arising under the 
Act and such of its provisions as affect registration of charges, 
I now turn to the forms which I hope will be of use to the 
practitioner ; and I start with forms of preliminary inquiries. 
I propose to give the suggested forms, and for convenience to 
add any notes in brackets immediately following the form to 
which they refer. ; 

1. Are the premises agreed to be sold or any part thereof 
subject to a development plan made under the Town and 
Country Planning Act, 1947 ? 

[This information will obviously be available on inquiry 
from the local planning authority ; but in the interval before 
all the authorities have produced their plans (when the 
inquiry will become otiose) it will be convenient to have the 
information as early as possible. The vendor can give this 
information perhaps more quickly than the authority.] 

2. Have the premises or any part thereof been designated 
as land subject to compulsory acquisition by virtue of s. 5 of 
the Town and Country Planning Act, 1947, or under or by 
virtue of any other provisions relating to town and country 
planning ? 

[As well as s. 5 of the Act of 1947, see s. 1 of the Act of 1944.) 

3. (1) What was the user of the premises on the Ist July, 
1948 ? 

(2) Has there been any change in such user since that date ? 
If so, full details should be supplied, and a copy of any 
permission relating to a change of user granted under the 
Town and Country Planning Act, 1947, should also be supplied. 

(3) What is the present user of the premises ? 

(I have already given my views briefly on the question 
whether “existing use’’ is a question of title, but these 
inquiries are not necessarily connected with title: they are 
designed primarily to elicit information for the future. The 
ascertainment of existing use, etc., will obviously often be a 
matter of great difficulty, and as the question whether 
“development ”’ is such as to require permission under the 
Act depends on the user on the appointed day, the more 
information that is obtained the better. The Act is silent on 
the manner in which, e.g., questions will be determined under 
s. 17 (1), but I cannot believe that statements made by a 
previous owner or his responsible advisers will not be accepted 
as evidence for such purposes. | 


4. (1) Has any application to develop the premises or any 
part thereof been made under the Town and Country Planning 
Act, 1947? If so, full details of any such application and of 
the manner in which it has been dealt with should be supplied. 

(2) Has any order or notice been made or served under 
s. 21 of the Town and Country Planning Act, 1947, to revoke 
or modify any permission previously granted to develop the 
premises or any part thereof ? 

(As to (1): the register which every local planning authority 
is under a duty to keep under s. 14 (5) will provide this 
information, and this inquiry may therefore be unnecessary ; 
but there is no harm in it, and until the Act and all its 
ancillary administrative arrangements are well on their feet 
I do not think a vendor’s solicitors should object to such 
inquiries. The register to be kept under s. 14 (5) does not, 
however, provide in terms for matters’ arising under s. 21, 
and the inquiry at (2) should therefore always be made.) 

5. Has any purchase notice been served requiring any 
authority to purchase the premises or any part thereof or any 
interest therein under s. 19 of the Town and Country Planning 
Act, 1947? If so, full details should be supplied. 

(If the answer to 4 (1) is in the negative, nothing can arise 
under s. 19.] 

6. Has any claim to compensation been made in relation to 
the premises or any part thereof under s. 20 of the Town and 
Country Planning Act, 1947? If so, full details of any such 
application and of the manner in which it has been dealt with 
should be supplied. 

7. Has any agreement restricting or regulating the develop- 
ment or use of the premises been entered into under s. 25 of 
the Town and Country Planning Act, 1947, or under any 
previous enactment relating to town and country planning ? 
If so, a copy should be supplied. 

‘Agreements of this nature were authorised by s. 34 of the 
Act of 1932, and if made under that Act may still be effective. 


8. (1) Has any order or notice been made or served in 
relation to the premises restricting or regulating or otherwise 
affecting the display of advertisements thereon under or by 
virtue of s. 31 of the Town and Country Planning Act, 1947 ? 
If so, a copy of any such order or notice should be supplied. 
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(2) Is the area in which the premises are situated an area of 
special control within the meaning of s. 31 (3) of that Act ? 
|-xisting advertisements may be affected : see s. 31 (5).] 

9. Has any notice affecting the premises been served under 
s. 41 of the Town and Country Planning Act, 1947? If so, 
a copy should be supplied. 

Building preservation orders made under s. 29 of the Act 
are registrable. Section 41 provides that, in certain circum- 
stances, not only the building in respect of which such an order 
has been made but also land adjacent to it may be compul- 
sorily acquired. While it may doubtless be the intention to 
exercise this power as regards adjacent land only over land in 
the same ownership as the building, there is apparently 
nothing in the section to exclude adjacent land in different 
ownership from its scope. This inquiry is, therefore, 
important even when the premises do not comprise any 
building of special interest, as defined by s. 29.] 

10. (1) Is any part of the premises defined by any develop- 
ment plan as the site of a proposed road, or as land required 
for the widening of any existing road, under s. 48 of the Town 
and Country Planning Act, 1947 ? 

(2) If so, has any order affecting the premises been made 
under subs. (2) of that section? A copy of any such order 
should be supplied. 

11. Has any claim for depreciation of the value of the 
premises been made in respect of the premises or any part 
thereof under Pt. VI of the Town and Country Planning Act, 
1947? If so, please supply details of (i) the amount of any 
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such claim, or claims if more than one, and (ii) the manner 
in which any such claim has been dealt with. 

If a claim has been made and has not yet been paid it will 
be a matter of negotiation between the parties whether the 
amount of the claim for depreciation should belong to the 
vendor or to the purchaser. The right to receive a payment 
under the scheme to be made by the Treasury for the distribu- 
tion of the £300 million provided by Parliament in com- 
pensation of depreciation of land values as a result of the 
Act may be assigned: s. 64 (2). It may, therefore, be 
important to ascertain before contract whether any claim has 
been made, but obviously this inquiry will be unnecessary if 
the purchaser does not desire to have the claim assigned to 
him and refuses to have the amount of the claim (whatever 
it may be) reflected in the purchase price. 

12. Are the premises or any part thereof subject to any 
restriction, prohibition, condition or notice affecting the 
development or use thereof imposed, made or served under 
or by virtue of any enactment relating to town and country 
planning not disclosed in the answers to any of the previous 
inquiries ? If so, please supply full details. 

(I think these inquiries, coupled with certain inquiries to 
be made of local planning authorities which I propose to 
give next week, will elicit all the information which a purchaser 
is entitled to obtain of matters arising under the Act, apart 
from matters for which search in the registers is the 
appropriate line of inquiry. | 
“Asc” 


MEANING OF “RENT” IN THE RENT ACTS 


As the primary object of the Kent and Mortgage Interest 
Restrictions Acts, 1920 to 1939, is to protect tenants against 
increase of rent, protection of tenure being merely ancillary 
to this object, the meaning to be given to the expression 
“rent” is of great importance. The Acts themselves give 
no definition, and in deciding problems which have arisen 
the courts have necessarily been guided by consideration of 
their object. Such problems have been of two kinds : those 
arising out of circumstances in which obligations other than 
payment of money were the consideration for exclusive 
possession, and those arising out of the existence of more than 
one document or provision providing for payment of money. 

As to the former, we all know how text-books faithfully 
reproduce, in one form or another, Coke’s erudite observations 
on the subject, apt to be of more use in examinations than in 
practice. (I believe that “corn rents” are, strange to say, 
now often come across in the U.S.A.) However, the law is 
that the rendering (which is the essential feature of ‘‘ rent ’’) 
may be of chattels or of services, and Coke instances “ delivery 
of hens, capons, roses, spurres, bowes, shafts, horses, hawkes, 
pepper, comine, wheat, or other profit that lyeth in render, 
office, attendance, and such like’: the delivery of some of 
the chattels named would be likely to cause trouble with the 
local food office nowadays. I believe that the last occasion 
on which a reservation of this type came before the courts 
was in Marlborough (Duke of) v. Osborn (1864), 5 B. & S. 67, 
when the tenancy agreement of a farm on the Blenheim 
estate, which provided that the tenant should perform a 
day’s team work a year with two horses and one proper person 
for every £50 of rent, led to disputes as to whether the tenant 
could be called upon to draw coals to the palace (decided in 
the Duke’s favour) and whether he was obliged to provide a 
cart (decided in the tenant’s favour). But the Rent Acts 
have produced one decision, Hornsby v. Maynard {1925 
1 K.B. 514, which has given us authority that only monetary 
rent is meant by the expression where they use it. It would 
be difficult to classify the disputed matter in that case as either 
a chattel or a service. What happened was that a tenant 
agreed to give his landlord the use of two rooms for her own 
occupation rent free ; the court considered that this provision 
did not amount to an exception, but, dealing with the tenant’s 


contention that the use of the rooms made the rent some £36 
a year more than the figure reserved, Shearman, J., said that 
(though it suggested a means of evasion) rent meant rent 
payable in money and in money alone ; Salter, J., recognised 
the fact that at common law the expression was not restricted 
to pecuniary rent, and that tenancies under which it was 
payable by way of services had been common, but decided 
that in the case of the Rent Act legislation it applied only 
to pecuniary rent. 

The other problem, that of provision for separate payments, 
gave rise to the recent case of Alliance Property Co., Ltd. 
v. Schaffer (1948), 92 Sor. J. 471. It first arose many years 
ago in L. H. Woods & Co., Ltd. v. City & West End Properties, 
Ltd. (1921), 38 T.L.R. 98, which concerned a room in a building 
on Ludgate Hill let jn 1909 at £18 a year with “ an additional 
rent of 2s. a week as the tenants’ contribution towards the 
expenses of the housekeeper for cleaning the premises, such 
additional rent to be recoverable by distress.” The landlords’ 
contention that the 2s. could be included when computing 
standard rent was upheld, on the ground that the parties had 
agreed that it should be regarded as, and recoverable as, rent. 

Compared with problems which arose later, the above was 
“an easy one.” The allocation and apportionment of sums 
payable by tenants to landlords came before the High Court 
in a number of cases, mostly concerning the exclusion of 
premises from the scope of the Act by reason of the landlords’ 
providing furniture or attendance or both, all of which were 
reviewed by Asquith, L.J., in his judgment in Property 
Holding Co., Ltd. v. Clark {1948} 1 K.B. 630 (C.A.), one of 
the two decisions of the Court of Appeal with which Slade, J., 
was confronted when hearing Alliance Property Co., Ltd. v. 
Schaffer. 

The other was White v. Richmond Court, Ltd. |1944] K.B. 
576. In this case a flat was Iet in 1941, for the first 
time ever, by a lease reserving a rent of £200 per annum. 
The counterpart having been signed, the landlords executed 
a deed in which they “ confirmed” that the rent of £200 
should, in consideration of the flat’s being taken in its then 
undecorated condition, be reduced by 450 a year during the 
continuation of the lease so that the rent actually payable 
would be at the rate of £150 a year. It was held that where 
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rent was fixed by a written document one could only look 
at that document to see what rent was payable ; the lease 
was completely self-contained and there was, said Scott, L.J., 
no room for a liberal interpretation of the words of the Act 
where the terms of the letting were expressed in a deed. 


The facts of Property Holding Co., Ltd. v. Clark were that 
a flat had once been let, namely in 1934, at a figure stated 
in the reddendum to be £110 a year, but the agreement also 
provided “ And it is further agreed . . . that the landlords 
shall provide for the use of the tenant in the said flat a gas 
cooker a water heater etc., and shall provide for the lighting 
and cleaning of the staircases entrance hall etc. and supply 
appropriate furniture carpet etc. . .. in consideration of 
which the tenant covenants to pay the sum of {7 10s. in 
advance on each quarter day hereinbefore appointed for 
payment of the rent hereby reserved.” The forfeiture clause, 
which followed, specified “ the said rent or additional payment.” 
The gist of the judgments can be seen by quoting the following, 
from that of Scott, L.J.: “The word ‘rent’ in all the 
statutory provisions about standard rent carries a meaning 
sufficiently wide to cover each quarterly payment of {£7 10s. 
under the clause, whether some of the benefits to the tenants, 
to which the payment is attributab!e, have been already, 
expressly or impliedly, included in the main grant or are only 
added by that clause ... I reject the contention that a 
covenant to pay cannot be a covenant to pay rent unless 
the payment is called ‘rent’ in the lease or agreement : 
it is the substance that matters...” This was arrived 
at after a careful consideration of the fundamental features 
and “ objects of policy” of the Acts. 


These two decisions of the Court of Appeal, then, were 
cited to Slade, J., when Alliance Property Co., Ltd. v. Schaffer 
came before him, the facts being as follows. The plaintiffs 
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in May, 1934, let a flat at 4175 a year. Later, during the day 
on which the lease was executed, the parties executed a supple- 
mentary deed providing for payment by the tenant of a 
further {100 a year in respect of the cost of alterations and of 
management. This deed stated that the payments were to 
be recoverable as rent. In 1944 the plaintiffs let the flat 
to the defendant at {300 a year, and the vital question to 
be decided was whether on 1st September, 1939, it had been 
let at £175 or at £275. Slade, J., held that it was let at £275. 

A feature of the case, which was also a feature of White v. 
Richmond Court, Ltd., was the fact that two documents were 
used. Features which were also features of Property Holding 
Co., Lid. v. Clark were the facts that additional payments 
were to be made for services to be rendered, and that the 
lettings took place at a time when the properties were not 
controlled. No doubt much could be made of the passage 
in Scott, L.J.’s judgment in White v. Richmond Court, Ltd., 
in which he emphasised the fact that there was a document 
fixing rent, etc. ; but Slade, J., considered that the judgment 
in Property Holding Co., Ltd. v. Clark applied to the facts 
before him, because what was provided for by the second 
document was payment for part of what the tenant was to 
have. In White v. Richmond Court, Lid., it will be remembered, 
the second document gave the tenant a reduction for what was, 
in effect, no consideration. Slade, J., appears also to have 
attached importance to the fact that in that case the first 
letting was in 1941, presumably because the parties ought to 
have been conscious of the application of the 1939 Act ; 
but I think that the ratio decidendi is that the supplementary 
deed dealt with things to be done, so that the rent was, as 
it were, merely divided into two portions: one representing 
exclusive possession, the other the alterations and management. 


R. B. 





TO-DAY AND YESTERDAY 
LOOKING BACK 


READERS Of Pepys’ diary will remember his concern to find his 
sister Pauline (‘‘ Pall’’) a husband and how by promise of a 
£500 dowry he secured a suitor, who, however, unfortunately died. 
After that he grew anxious, for, he noted, she was getting old and 
ugly, but in 1668 he got her married to John Jackson, a kinsman 
of her late intended. On 4th September, 1677, a letter to Pepys 
on legal business from Sir John Bernard gives an echo of the 
matter. It came from Brampton in Huntingdonshire, where 
the Pepys family had property and the Bernards were prominent. 
It read: “‘ Sir, I find Mr. Pepys, your father, so earnest in having 
his desires and hopes accomplished by a settlement of your lands 
in these parts upon Mrs. Jackson and, knowing your great 
concernedness to minister all the delight and ease you possibly 
can to the good old man, I thought fit, upon the account of that 
true respect I bear to you both, to give you this short intimation 
how acceptable the hastening to perfect that work would be to 
him. You have formerly expressed to me the only rub in the 
way, which seems to be fully answered by the charges you have 
been at and payments you have made on account of the estate 
which, set forth in a bill in Chancery, will prevent al) future 
reflections upon you.” In 1663 Sir John’s father, Sir Robert 
Bernard, serjeant-at-law and Recorder of Huntingdon, had been 
retained by Pepys during the dispute with his uncle Thomas 
over the estate of his uncle Robert. It was in 1677 that Pepys 
was again obliged to take legal proceedings over the Brampton 
Jand, in the interests of Pall and her children, ‘ that I may, as 
much as possible, secure myself against any imputation of doing 
anything misbecoming an honest man.” 


NO BURNING FOR WITCHES 


A RECENT article in an evening paper entitled ‘‘ Our Village 
Witch is Busy ” contained the assertion: ‘‘ It is a century since 
a witch was burnt in Devon. Indeed, it was the last burning 
of its kind in England.’”’ No further particulars are given of 
the incident referred to, but if it was a judicial burning and not 
a private exhibition of local ebullience it must have been more 
than a hundred and fifty years ago and, even then, the lady 
cannot have been burnt for witchcraft. As a matter of fact, 
the last execution for witchcraft proper was in Devon and the 


subject was Alice Molland, condemned at Exeter Assizes on 
20th March, 1685, but the penalty was hanging, for it is one of 
those persistent errors well established in the popular imagination 
that the English used to burn witches. In Scotland they were 
burnt and on the Continent they were burnt, but not here. 
The confusion probably arose from the practice of burning 
women for high treason and petty treason; that went on till 
the late eighteenth century. Petty treason included the 
murder of a father by his child or a master by his servant, and, 
of course, witchcraft might have ‘got mixed up with such a 
murder, so that a maid convicted of killing her master by means 
of witchcraft would be eligible for the stake. 
THE WITCHCRAFT ACTS 

James I, the great roval witch hunter, coming, as he did, from 
Scotland to the English throne, naturally had a prejudice in favour 
of burning sorcerers but was quite willing to leave the matter to 
local custom. In his dialogue on demonology, Philomathus 
asks: ‘‘ Yet tell me, I pray you, what manner of death must 
they be punished withal, as you expound it?” To this 
Epistemon, representing the King’s views, replies: ‘‘ The death 
by flames of fire is that most often laid upon them. but it is 
a thing indifferent and fitting that in their own land they should 
undergo the manner of death enjoined by the laws and customs 
which rule there.’”’ The zeal against witchcraft started in England 
after the Reformation when the Statute 33 Hen. VIII, c. 8, 
made conjurations, witchcraft, sorcery and enchantments a 
felony. This was repealed after his death but under Elizabeth 
a new Act made it a capital offence to cause death by witchcraft. 
But the great general assault on sorcery came when James I 
had not yet been a year on the throne and it became a capital 
felony to invoke or conjure any evil or wicked spirit, or to entertain, 
employ, feed or reward such spirit or to exhume a dead body 
for the purposes of sorcery or to practice any witchcraft whereby 
anyone should be killed, destroyed, wasted, pined or lamed. 
To use witchcraft to provoke anyone to unlawful love was 
punishable merely with a year’s imprisonment. There was 
nothing in all this about burning. The Act was repealed in 
1736, but by then it was long obsolete. 


Mr. M. Millar, solicitor, of Dulwich, left £23,533, with net 
personalty £20,406. 
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NOTES OF CASES 


HOUSE OF LORDS 
WORKMEN’S COMPENSATION : 
SUCCESSIVE LIMITATIONS OF EARNING CAPACITY 
Amalgamated Anthracite Collieries, Ltd. v. J. Wilds 
Same v. Jeremiah 


Lord Porter, Lord Simonds, Lord du Parcq, Lord Normand 
and Lord Oaksey 23rd June, 1948 


Appeals from the Court of Appeal. 

The respondent in the first appeal, a miner, was certified to be 
suffering from miners’ nystagmus as from 14th June, 1944. After 
he had been working underground for the appellant employers 
for seven years, he was paid compensation for total incapacity 
until 10th November, 1945, when it was reduced as for partial 
incapacity. On 18th December, 1944, he was certified to be 
suffering from pneumoconiosis. The employers paid no compensa- 
tion in respect of the latter disease, the miner’s partial incapacity 
not having been increased, or his earnings diminished, in con- 
sequence of it. The miner applied for compensation in respect 
of partial incapacity due to each disease under s. 43 (1) of the 
Workmen’s Compensation Act, 1925, whereby in the case of 
industrial disease ‘‘ the amount of compensation shall be calculated 
with reference to the earnings of the workman under the employer 
from whom the compensation is recoverable.”” The county court 
judge awarded in each case a weekly sum calculated on the 
difference between the miner’s reduced earnings and his wages 
as a miner before contracting either disease. Another miner, 
the respondent in the second appeal, similarly affected, suffered 
successive diminutions of earnings with the contraction of the 
two diseases, the employers again paying no compensation in 
respect of the second disease, and the judge making an award 
for both. The Court of Appeal affirmed those decisions, and the 
employers now appealed. The House took time for consideration. 

Lorp PortTER—the other noble lords concurring—said that 
it was argued that the position in the case of scheduled industrial 
diseases was different from that of successive physical accidents, 
in which case compensation for the second accident was based 
on comparison of earnings after that accident with earnings 
before it as reduced by the first accident. In the case of industrial 
diseases, other matters might be taken into account besides the 
earnings “‘ under the employer from whom compensation is 
recoverable.”’ The fact that these workmen were already in 
receipt of sums sufficient to compensate them for loss of wages to 
the extent which the Act allowed should also have been taken 
into consideration. There was nothing to compel the court to 
give compensation twice over. Appeals allowed. 

APPEARANCES: Edmund Davies, K.C., and G. O. George 
(Botterell & Roche, for Llewellyn & Hann, Cardiff) ; Paull, K.C., 
Jenkin Jones and Gerwyn Thomas (John T. Lewis & Woods, 
for Randell, Saunders & Randell, Lianelly). 

(Reported by R. C. Cacsurn, Esq., Barrister-at-Law.) 


COURT OF APPEAL 
RESTRICTION: DEATH OF TENANT 
Mount v. Childs 
Tucker, Somervell and Cohen, L.JJ. 11th June, 1948 

Appeal from Bournemouth County Court. 

The plaintiff was the landlord of a house within the Rent 
Restrictions Acts. The defendant’s mother, the tenant, died in 
April, 1947, having devised to her executors all her property on 
trust for sale, the proceeds to be held on trust for her son (the 
defendant) and her daughter. The defendant was living with 
her in the house at the time of her death. In May, 1947, the 
executors gave the landlord notice terminating the tenancy. 
The defendant, however, refused to quit on the request of the 
landlord, who brought this action. The county court judge made 
an order for possession, and the defendant appealed. 

TuckER, L.J.—SOMERVELL and CouHEN, L.JJ., agreeing—after 
rejecting objections to the validity of the notice to quit based 
on its reference to the deceased tenant as a statutory tenant 
and its containing the words “ without prejudice,” said that 
it was argued, first, that at the expiry of the notice there was 
in fact a statutory tenant in the house in the person of the 
defendant, as he was a beneficiary under the will, his interest 
only springing into existence at the expiration of the notice. 
In his (his lordship’s) opinion, the defendant was never a tenant 
of the house, but merely a person allowed to remain in it while 
the executors were making up their minds what to do with regard 
to realising the estate. The point was covered by Thynne v. 
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Salmon [1948] 1 K.B. 482; 92 Sot. J. 83. The chief point taken 
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for the defendant was that the burden was on the landlord 
to prove that the deceased tenant was at her death a contractual 
and not a statutory tenant. The judge had found that she was 
a contractual tenant. She must have been a contractual tenant 
at some time, and there was no evidence of any termination of 
that tenancy. The judge had before him all the persons most 
likely to be able to throw light on the question. He was fully 
entitled to draw the inference that the tenancy had been con- 
tractual at the death of the tenant. The landlord was entitled 
to possession. Appeal dismissed. 

APPEARANCES: Fay (Peacock & Goddard, for Mitchell & Ellis, 
Bournemouth) ; Molony (Wrentmore & Son, for Philip Evans and 
Insley, Bournemouth). 

Reported by R. C. Catpurn, Esq., Barrister-at-Law.]} 


PROCEDURE: FAILURE TO GIVE INSPECTION OF GOODS 
Charles Oxford, Ltd. v. Gonshaw, Ltd. 

Lord Greene, M.R., and Wrottesley, L.J. 15th June, 1948 

Appeal from Pritchard, J., in chambers. 

The plaintiffs, wholesale dealers in clothing, by specially 
indorsed writ claimed the return, the value, or damages for 
wrongful detention, of a large quantity of clothing coupons. 
Leave to defend was given on an affidavit by the defendants 
denying liability and giving certain figures as to the use of cloth. 
In November, 1947, the master ordered the defendants to give 
the plaintiffs inspection within ten days of garments referred to 
in the defence, in default of which the defence was to be struck out 
and the plaintiffs might sign final judgment. Judgment was 
signed, but later, on the application of the defendants, set aside, 
the defendants being ordered by the master, on 12th January, 
1948, to deliver within fourteen days a schedule of goods mentioned 
in the defence and full inspection within seven to fourteen days 
thereafter. There was no provision in that order for striking out 
the defence in default of compliance. On 23rd January the 
defendants, by way of response to that order, furnished inadequate 
particulars, and on 19th April-the master, in purported exercise 
of his jurisdiction under R.S.C. Ord. 31, r. 21, ordered that the 
defence should be struck out and the plaintiffs be at liberty to 
sign judgment. Pritchard, J., affirmed that order, and the 
defendants now appealed. Rule 21 provides for the striking 
out of a defence if the defendant “‘ fails to comply with any order 

. for discovery or inspection of documents .. .” 

Lorp GREENE, M.R.—WRoOTTESLEY, L.J., agreeing—said that 
the master could in his order of 12th January have provided that 
the plaintiffs might sign judgment if the defendants made default, 
but he had not done so. In the absence of such a provision 
there was no jurisdiction under r. 21 to make the order of 
19th April, for inspection of garments did not come within 
inspection of documents or otherwise within the scope of the rule. 
However, Reichel v. Magrath (1889), 14 App. Cas. 665, showed 
that the fact that the master and the judge had purported to 
exercise a different jurisdiction did not prevent the Court of 
Appeal from exercising the inherent jurisdiction of the court to 
strike out a frivolous and vexatious defence. The defence would, 
therefore, be struck out under that jurisdiction, but only as to 
all those paragraphs which raised matters relating to the inspection 
ordered, for it was the conduct of the defendants in relation to 
those paragraphs which showed that the defence raised by them 
was vexatious and frivolous. Order varied. 

APPEARANCES: Stenham and Bernard Lewis (Edward Davis, 
Nelson & Co.); Gallop, K.C., and Gillis (B. A. Perkoff & Co.). 

(Reported by R. C. Carsurn, Esq., Barrister-at-Law.) 


DIVORCE: DESERTION DURING COMPULSORY 
SEPARATION 
Beeken v. Beeken 


Lord Merriman, P., Bucknill, L.J., and Hodson, J. 
15th June, 1948 

Appeal from Mr. Commissioner Eddy. 

The appellant, and the respondent, his wife, were interned 
by the Japanese in December, 1941, in a camp in which they 
occupied the same bedroom. In March, 1942, she formed a 
friendship with a Norwegian, and in June, 1942, she refused her 
husband further marital intercourse and other wifely duties. 
In December, 1942, she asked him to begin divorce proceedings 
against her, but he refused. Neither made any attempt to 
live separately. In 1943 they were moved and each interned 
in a separate camp. The wife might visit the husband once 
a year for twenty minutes. On her second visit, in March, 1944, 
she told her husband that she intended to marry the Norwegian. 
They were released in August, 1945, and travelled to England 
separately. The wife repeated that she would not live with her 





' 
E 














48 


dlord 
ctual 
> was 
nant 
on of 
most 
fully 
con- 
itled 


llis, 


IDS 








September 4, 1948 THE 


husband again, but said that if she changed her mind within a 
year she would tell him. On Ist July, 1947, the husband 
presented his petition for divorce on the ground of desertion 
for the three preceding years, placing the beginning of desertion 
in December, 1942, or March, 1944. The commissioner refused 
a decree, and the husband now appealed. 

LorD MERRIMAN, P.—BUCKNILL, L.J., and Hopson, J., 
agreeing—said that there was no desertion in December, 1942, 
as there was then no de facto separation and the mere failure to 
render wifely duties did not constitute separation. Desertion 
could, however, begin with the wife’s declaration, when the 
parties were in different camps, of intention to marry the 
Norwegian. If a de facto separation took place without animus 
deserendi, but that animus supervened, desertion would begin 
from that moment, unless the other spouse consented. The 
same applied where the separation was forced on the parties 
by external circumstances beyond their control. Just as 
desertion once begun would not necessarily be interrupted 
by a supervening compulsory separation, so desertion could 
begin during compulsory separation. Pardy v. Pardy [1939] 
P. 288; 83 Sor. J. 714, and Thomas v. Thomas (1946), 90 Sot. J. 
152, showed that Lord Penzance’s dictum in Fitzgerald v. 
Fitzgerald (1869), L.R. 1 P. & D. 694, at p. 698, was no longer 
law. Appeal allowed. Decree nisi. 

APPEARANCES: Neville Faulks (Coulson & Coulson). The 
petition was undefended. 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


KING’S BENCH DIVISION 


HIRE PURCHASE: STOLEN CAR 
London and Provincial Motor & Tractor Co., Ltd. 
v. Boundary Garage 


Birkett, J. 4th June, 1948 

Action. 

The plaintiffs, financiers of hire-purchase agreements, bought 
from the defendants a motor car which the latter represented 
to be their property and about which they made other statements 
later found to be untrue. The plaintiffs paid the defendants 
£350 and entered into a hire-purchase agreement with a purchaser. 
The car proved to have been stolen and had to be returned to 
its owner. The plaintiffs now claimed damages from the 
defendants and a declaration that they were entitled to be 
indemnified by the defendants against all claims-of whatsoever 
nature by the hire-purchaser against them on the agreement. 

BIRKETT, J., said that the defendants were not guilty of 
deliberate fraud. They had, however, by their representative, 
made statements on which the plaintiffs had acted to their 
detriment, and which were fraudulent in the sense of being 
utterly reckless. The plaintiffs were entitled to recover the 
£350 from the defendants, but the declaration sought was too 
wide. Adopting the view of Lewis, J., in Household Machines, 
Ltd. v. Cosmos Exporters, Ltd. [1947] K.B. 217, he (Birkett, J.) 
would confine the indemnity to legal claims by the hire-purchaser 
arising out of the transaction and due to the findings of the court. 
Judgment for the plaintiffs. Declaration as follows: ‘‘. . . the 
plaintiffs are entitled to recover from the defendants such 
damages as the plaintiffs may be held liable to pay and/or may 
reasonably pay in the discharge of their legal liability to the”’ 
hire-purchaser “in consequence of any breach by the plaintiffs 
of the hire-purchase agreement . . . attributable to such of 
the defendants’ breaches of contract with or tortious acts against 
the plaintiffs . . . of which the defendants were held to be 
guilty by Birkett, J... .” 

APPEARANCES: de Fervars (Ashurst, Morris, Crisp & Co.) ; 
J. C. Lawrence (Amery-Parkes & Co.). 

(Reported by R. C. Cacsurn, Esq., Barrister-at-Law.] 


DENTIST: FRACTURE OF JAW DURING EXTRACTION 
Fish v. Kapur 


Lynskey, J. 10th June, 1948 

Action. 

The defendant, a dentist, in extracting the plaintiff's wisdom 
tooth, fractured the jaw and left part of the root in it. Her 
face remained swollen for some time after the extraction, but the 
dentist, finding nothing which suggested to him that there had 
not been a normal extraction, told the plaintiff that her condition 
would clear up. Sixteen days after the extraction an X-ray 
examination at hospital revealed the fracture. No treatment 
was, however, necessary as the fracture was found to be uniting 
and healing perfectly. The plaintiff brought this action claiming 
damages for negligence. The defendant denied negligence and 
did not give evidence. 
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LYNSKEY, J., said that no improper act by the defendant 
was suggested by anyone. He simply stood on his submission 
that there was no evidence of negligence. All that he (his 
lordship) had, if anything, in the shape of evidence of negligence 
in the extraction was the evidence that the jaw had been fractured. 
The fracture of a jaw occurring during an extraction was not 
prima facie evidence of negligence, or any evidence of it at all. 
Medical evidence had been given that a fracture could occur 
without negligence. In view of Edwards v. Mallam [1908 
1 K.B. 1002, an action of this kind lay in tort and not in contract. 
Breach of duty, therefore, in this action could not found a claim 
for damages unless it had resulted in damage to the plaintiff. 
That was not the case here. Judgment for the defendant. 

APPEARANCES: Charles Burke (Soliey with him) (Harold 
Miller & Fraser); N.G. L. Richards (Le Brasseur & Oakley). 

Reported by R. C. CALBuRN, Esq., Barrister-at-Law.] 


LANDLORD AND TENANT: FORCIBLE RE-ENTRY 
Clifton Securities, Ltd. v. Huntley and Others 
Denning J. 15th June, 1948 

Action. 

In May, 1935, the plaintiffs let a workshop in their factory to the 
defendants, with right of access, and electricity, gas and water 
led through the plaintiffs’ part of the factory. On 21st April, 
1945, the plaintiffs gave the defendants three months’ notice 
to quit, held by Henn Collins, J., on 13th January, 1947, in the 
plaintiffs’ action for possession, to be a valid notice. He gave 
judgment for the plaintiffs but granted a stay of execution 
pending appeal. On 29th January, 1947, the plaintiffs served 
another notice to quit expiring on Ist May, 1947, to meet the 
situation which would arise if the Court of Appeal should reverse 
Henn Collins, J. The defendants refused to quit, whereupon the 
plaintiffs barred access to the workshop and cut off all the services. 
In so doing they moved and broke certain of the defendants’ 
moulds. The defendants, however, succeeded in _ regaining 
possession. In June, 1947, the Court of Appeal affirmed Henn 
Collins, J. The plaintiffs now sued for mesne profits from 
13th January to 15th July, 1947. The defendants counter- 
claimed for damages for the barricading, cutting off of services 
and breakage of the moulds. 

DENNING, J., said that there must be judgment for the plaintiffs 
on the claim. The counter-claim revealed misconception as to 
the effect of a stay of execution: it only prevented the plaintiffs 
from operating the machinery of the law in order to regain 
possession. It did not preclude entry by other means. The 
defendants were trespassers after 1st May, 1947, so that the 
plaintiffs were entitled to take possession peaceably if they could. 
They could only be liable in damages, if they re-entered forcibly, 
if they used more force than was reasonably necessary: see 
Hemmings v. Stoke Poges Golf Club (1920) 1 K.B. 720. The 
plaintiffs were entitled to cut off the services. The breakage of 
the moulds gave no cause for complaint as it was unavoidable 
in the course of their removal without more than necessary force. 
Judgment for the plaintiffs on claim and Counter-claim. 

APPEARANCES: Scarman (Lucien A. Isaacs); Rees-Davies 


(J. H. Fellowes). 
(Reported by R. C. Cataurn, Esq., Barrister-at-Law.] 


RAILWAYS: COLLISION AT LEVEL CROSSING 
Smith v. Railway Executive and Another ~ 
Hilbery, J. 15th June, 1948 

Action. 

The plaintiff was a passenger in a motor car driven by the 
second defendant which collided at 9.40 p.m. with a train at a 
level crossing on the railway line of the defendant railway 
authority. The crossing was an accommodation crossing by 
which a private lane crossed the railway. The lane was in 
regular use by and for the purposes of occupiers of adjacent 
land. The railway authority maintained at the crossing, for the 
safety of regular users of the lane, gates which were closed to 
the lane on the approach of trains by one of their servants, who 
was on duty until 6 p.m. Trains ran along that line much later 
than that. The lane was also used to a great extent by the 
general public for gaining access to a swimming pool. A notice 
near the crossing stated ‘‘ Beware of the trains.’’ The plaintiff 
brought this action in respect of her injuries against the driver 
and the authority. 

HiLpery, J., said that the defendant authority were under a 
common-law obligation to users of the lane to take more care 
than they did in fact at the level crossing. The case was very 
similar to Jenner v. South Eastern Railway Co. (1911), 105 L.T. 131, 
where Pickford, J., referred to the obligation on a railway com- 
pany not to create a trap where they knew of, and did not object 
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to, the regular use being made of a private crossing. The duty 
of a railway company in relation to accommodation crossings was 
also discussed in Knight v. Great Western Railway Co. [1943] K.B. 
105. The driver was herself guilty of negligence for not keeping 
a better look-out, even though she had not often used the lane 
before and her vision on approaching the crossing was slightly 
obstructed. Judgment for the plaintiff for £850 to be borne 
in the proportion of three-fifths and two-fifths by the authority 
and the driver. 

APPEARANCES : Flowers, K.C., and Percy Lamb (W. R. Perkins 
for Leslie Mitchell, Southend) ; Berryman, K.C., and P. D. Croom- 
Johnson (J. K. Edmondson) ; H. 1. Nelson, K.C., and F. Lawton 
(the Solicitor to the Railway Executive). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


WORDS AND PHRASES 


“ IMPENETRABILITY! That’s what I say!” said Humpty 
Dumpty, and followed it up with a definition clause: ‘‘ I meant 
by ‘impenetrability ’ that we’ve had enough of that subject, 
and it would be just as well if you’d mention what you mean 
to do next, as I suppose you don’t intend to stop here all the rest 
of your life’”’ (Through the Looking Glass, c. 6). Reflection 
upon this masterly passage is suggested by the current corres- 
pondence in The Times dealing with the prevailing confusion 
in the use of words of a political complexion. The subject 
is one with which lawyers, in their own particular sphere, are all 
too familiar. In testamentary documents, where the omission 
to define one’s terms is most glaringly frequent, innumerable 
decisions have turned upon the interpretation, in a special 
context, of everyday words and phrases such as “ all moneys of 
which I die possessed’ (Perrin v. Morgan [1943] A.C. 399). 
But context alone is not always a safe guide, and (in particular) 
the mere fact that language used in one will is similar to that used 
in another does not bind the court to adopt a similar construction 
in each case; 150 years ago this principle was enunciated by 
Buller, J., in the arresting phrase: ‘‘ The nonsense of one man 
cannot be a guide for that of another”’ (Smith v. Coffin (1795), 
2 H. Bl. 444). In recent years another severe blow has been 
delivered against the advocates of the constructive interpretation 
of plain words :— 

“IT know of only one authority which might justify the 
suggested method of construction. ‘When I use a word,’ 
Humpty Dumpty said in rather a scornful tone, ‘it means 
just what I choose it to mean—neither more nor less.’ ‘ The 
question is,’ said Alice, ‘ whether you can make words mean 
different things.’ ‘ The question is,’ said Humpty Dumpty, 
“which is to be (per Lord Atkin in 
Liversidge v. Anderson [1942] 


A.C. 206). 

Students of the authority to which the learned and noble lord 
referred may be tempted to remark, with respectful regret, that 
the quotation might have lost some of its force if its full context 


Humpty Dumpty had observed :— 

“ There’s glory for you.”’ ‘‘I don’t know what you mean 
by ‘glory’, Alice said. Humpty Dumpty smiled con- 
temptuously. ‘‘ Of course you don’t—till I tell you. I meant 
‘there’s a nice knock-down argument for you!’ ”’ 

The Humpty Dumpty system is in fact a perfect example of the 
so-called ‘‘ dictionary principle,’ under which the court may 
construe a certain word in some special sense if the will clearly 
indicates that the word is being used in that sense (Lowe v. 
Davies (1729), 2 Ld. Raym. 1561). The learned author was 
far too good a mathematician to overlook the importance 
of those Euclidean postulates without which no proposition is 
complete. 

But, pace Lord Atkin, is there anything inherently more 
unreasonable in abbreviating the phrase (hereinbefore referred 
to as ‘‘ impenetrability ’’) than in extending the meaning of the 
word “ purchaser ”’ in the Law of Property Act, 1925, or of the 
phrase ‘“‘ malice aforethought”’ in relation to the crime of 
homicide ? In both cases the system achieves its aims—brevity 
and clarity in one. 

When it comes to a question of invented words, as used by the 
authority already quoted, or those employed by that other master 
of onomatopeeic nomenclature, Edward Lear, the virtue of the 
system consists in its vivid associations and euphonious delights. 

From this point of view the kind of words and phrases that 
lawyers love to use—‘ feoffment,” ‘‘ socage’’ and “‘ livery of 
seisin ’’—must (at any rate to the ordinary reader) prove both 
less attractive and far less intelligible than such graphically 
descriptive terms as “ vorpal” and “ slithy,” “ gosky”’ and 
“runcible.” For these no definition is necessary. Res ipsa 


loguitur. A.L.P. 


had been given. 
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RECENT LEGISLATION 


STATUTORY INSTRUMENTS 1948 

Agricultural Holdings (England and Wales) Rules, 

1948. August 20. 
LAND REGISTRY 

Local Land Charges Form L.L.C.1 (C). New Towns Act, 
1946. Part VII of Local Land Charges Register relating to 
Compulsory Purchase Orders and Designation Orders (as 
defined by the New Towns Act, 1946 (Registration of Orders) 
Rules, 1946). Schedule to Official Certificate of Search 
(reprint). 


No. 1943 


BOARD OF TRADE 
Companies Act, 1948. Table A _ Articles of Association. 
(Reprinted from the First Schedule to the Act.) 
[Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, W.C.2.] 


NOTES AND NEWS 


Notes 
As from the 1st September, 1948, the address of the North- 
Eastern Circuit office will be: The Castle, York. 


The Agricultural Holdings (England and Wales) Rules, 1948 
(S.I. 1948 No. 1943), made on the 20th August and coming into 
operation on 1st October, 1948, prescribe in their First Schedule 
the form of an award in an arbitration under the Agricultural 
Holdings Act, 1948. The Second Schedule suggests three forms 
for use in arbitration proceedings: applications for the appoint- 
ment of an arbitrator to determine questions (i) except as to rent, 
and (ii) as to rent; and an application to the Minister of Agri- 
culture for extension of time for award. The Agricultural 
Holdings (England) Rules, 1923 (S.R. & O., 1923, No. 779) 
remain in force for the purpose only of awards or applications 
made before 1st October, 1948. 


RENT TRIBUNALS STATISTICS 

During the three months ended 30th June, 3,856 new cases 
were referred to the seventy-seven rent tribunals in England and 
Wales, making a total of 26,629 cases since the setting up of the 
first tribunal under the Furnished Houses (Rent Control) Act 
in June, 1946. 

Decisions were given in 2,478 cases during the period and rent 
reductions averaging 30 per cent. were ordered in 1,721 of these 
cases. The existing rent was approved in 363 cases, increases 
were authorised in 22 cases, and 372 cases were dismissed. 

Since the first tribunal was set up reductions have now been 
ordered in 12,386 cases, increases have been authorised in 196 
cases and existing rents have been approved in 2,371 cases. 

Of the decided cases, 1,655 have since been reconsidered on the 
grounds of changed circumstances. These hearings have resulted 
in 683 increases, 139 decreases and in dismissal or the approval 
of existing rents in the remaining cases. 

Paddington still maintains its lead as the busiest tribunal in the 
country, with 3,879 references up to the end of June. Of these, 
1,811 had been referred to the tribunal by the Jocal authority. 
Outside London, Birmingham (with two tribunals), Brighton, 
Manchester, Coventry and Leeds are the busiest centres, each 
with over 500 references. 


LAW SOCIETY CRICKET CLUB 

A team to represent The Law Society against the Sussex 
Club and Ground at Hove, on Wednesday, 22nd September 
(during The Law Society’s Provincial Meeting at Brighton), 
will be selected from the following players: D. N. Moore (Capt.) 
(Musketeers, Oxford and Gloucester), A. Fairbairn (Southgate 
and Middlesex), W. F. Goold (Byfleet and Surrey 2nd XI), 
J. N. Dennis (Woodford Wells and Essex), C. C. Russell-Vick 
(Sevenoaks and M.C.C.), T. M. Sutton-Mattocks (Barnes), 
W. S. Thompson (Keswick and Bury), C. A. Prince (Bucks), 
E. Jones (L.S.C.C.), J. Donne (Sussex Martlets), P. L. Crauford 
rage" J. Skinner (L.S.C.C.), P. M. C, Whitton (Hornsey), 

. L. Outhwaite (Richmond). 
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